Many doctors view an appointment in the witness box at a Crown Court with dismay. Leave aside the prospect of endless delay, inadequate notice, and the last-minute phone call to postpone the carefully arranged event; forget the unpaid fees and expenses: even without these irritations the Criminal Court is seen as an alien, sometimes hostile, place. One reason lies in the notion that a quali®ed doctor must be an expert. I could offer much evidence to the contrary and there is a strong move within the medical profession itself for some form of accreditation for expert witnesses. But, despite the occasional folly, few doctors leave Court enraged because of the exposure of their own incompetence. What does cause anger is a system that does not permit them to say what they want to sayÐa process that seems to be anything other than a search for objective truth. There is a philosophic basis for this. Since truth is unknowable, the best a Court can do in an imperfect world is seek out probability.
The origins of an adversarial system contesting an unevenly weighted game of chance are lost in antiquity, but a moral/religious aspect was conferred by the rule which forbade a defendant to give evidence on his own behalf (it was assumed he would lie and therefore consign his soul to purgatory). In criminal courts the expert, and particularly the medical expert, came to play an increasingly prominent role for the simple reason that experts bring the promise of certainty. In the adversarial system the battle is between the devout and the sceptic, where the latter need prove nothing in order to win. Little wonder that juries and judges have greeted the independent purveyor of objectivity with gratitude and relief.
The trouble is that objectivity and independence are often chimeras or, more pertinently, exist only in the mind of the party bene®ting from the apparent expertise. Since any doctor called on behalf of the Prosecution knows that an expression of doubt about a key issue is likely to result in the acquittal of the accused, there exists a pressure to play down, if not deny, the possibility of error. Combine this with the notion, in our adversarial system, that`truth' emerges through con¯ict, lawyer pitted against lawyer, defendant against policeman. Doctors do not work in this wayÐindeed, the idea of confrontational medicine is absurd. What are the consequences? It is dif®cult to ®nd doctors prepared to criticize the ®ndings of other doctors of similar status within the same ®eld. It is even more dif®cult to ®nd doctors prepared to criticize more eminent specialists within the same ®eld; and, if junior and senior are all in the same department, or hospital, then it is almost impossible. Let me give an example. Defending a mother charged with baby battering, I discovered that no fewer than four junior doctors had examined the child on and after his admission to hospital. From their notes (which took an age to be disclosed), three had volunteered the opinion that the injuries were not typical of non-accidental injury (NAI). The fourth was silent on the question. The Prosecution sought the opinion of the head of department, who, in her own words, was`one of the four leading experts in the country'. She never saw the child. From X-rays, she concluded NAI without any possibility of error. Not one of her junior colleagues was prepared to give evidence of their original ®ndings, all deferring to the expertise of their senior. Because of our arcane rules of evidence, the jury never heard the contrary view, and duly convicted. Would they have done so had they been given the information the defence had unearthed but had been unable to use? This is not to assert that the mother was innocentÐsimply that the process by which she was convicted was, to me as a nonexpert, somewhat alarming.
Of course, in the great majority of cases (or so conventional wisdom has it), the system works to the bene®t of the manipulative accused. Doctors are commonly asked questions based upon hypotheses that strike the witness as so unlikely as to border upon the absurd, but they are seldom given the opportunity to say so. Currently, there seems to be a fashion for nigh-on-miraculously displaced semen (`Doctor, can you rule it out?'). Each halfgeneration of defence lawyers produces its own variation on idiocy.
Despite appearances, most of my colleagues are not stupid; they are stuck with having to advance the sometimes absurd on behalf of the manifestly undeserving because that is what the system demands. The Home Secretary and his predecessor sought to limit the economic consequences of this to the public purse by (a) paying lawyers less, and (b) treating defendants in criminal cases as though they were examples of`economic man'Ði.e. offering reduction of sentences for early pleas of guilty. Only the ®rst has had any MEDICINE AND LAW 387 effect. The latest proposal, to be renewed after its defeat in the Lords, is to restrict the right to trial by jury. This again is an attack on the`undeserving guilty' at the expense of everyone else.
The real problem is the system, adversarial at heart. It is not a search for truth, nor does it pretend to be. Until and unless this is recognized, no amount of lawyer-bashing, nor rule-changing, will lead to any substantial improvement in the delivery of a criminal justice system to a population weary with the promises of each generation of wellmeaning reformers. Nor will the current and promised changes assist a Court properly to assess the value of an expert's evidence, or even decide between the charlatan and the real thing. This is not a plea for a`continental system' (though the vision of politicized magistrates gnashing at the ankles of the Westminster barons does afford me momentary pleasure). Nor need we adopt wholesale any existing model, any more than the emergent democracies of the former Soviet Union need choose between the Common Law and the Code Napole Âon. It is, in sum, a desire that the ills which af¯ict doctors in criminal courts should be seen as the ills which af¯ict Criminal Courts in general. When you next are about to burst a blood vessel at the Old Bailey, you are not alone. 
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